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REVISION or CHIMINAI. LAW-OBJECTIVES AND METHODS
Jerome Hall*

There are encoun.ging signs of the limoliness of criminal hw
vision and of Ihe recnf^nition of its importance. For example tile cut
rent project to provide a model penal code under the ausnicU of?v.

ipoC" r

i;™rr.Hra.ir" ' p^r/c;:But, although there is very much in criminal law to stir the imacina
tion and enlist the services of the ablest lawyers and scholars in
thorough-gomg efforts to improve it. it is no less true til .nv i- ?
ment short of that will prove inadequate to the onero s taZ o"f re

cTs'sion, """" '"e followtg dt
Objectives

objectives of the criminal law may be described int rms of order, survival, security, maintenance of conditions which
Prmi progress to be made (the "conditions of civilization") exnori
ence of the "liigher" values and. finally, "the "

irthl'dte .T"''' r"'"* ° '̂oeiety moves"In this d.seuss.on these ultimate objectives are assumed ind iT
analysis w.Il be concerned with the proximate objective, namely, the

. Indiana University Law School
(1052)™ of aModel Penal Code, 65 Harv. L. Rev. 1097

39 A®o!a?, M°"i,953°': ^he Vital Problems of the Future,
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soundest possible criminal law, together with significant critiques and
theories supporting the suggested revision. Perhaps the simplest ap
proach is to ask—what are the principal shortcomings of the sub
stantive criminal law? We shall thus delineate specific objectives in
terms of the removal of these limitations and of progress in related
directions. .
' The glaring defect in the criminal law of most states is the dis
organization of the statutes. The typical picture is one of an amor-
phous mass of statutes unrelated to each oilier or lo any unifying
ideas. Enterprising publishers and state officials have brought together
statutes bearing on the various crimes, but it is not iinusuni to find
criminal laws in remote reaches of the statute book, including non-
criminal areas. Far from any persistent use of doctrines and prin
ciples, the fact is that in only a few states has anything approaching
systematization of the criminal law been attempted. Lawyers and
judges are thus handicapped in their work and their efTectiveness is
seriously impaired.

The contrast with the criminal codes of Eun»p'\tn countries is
striking. These codes are usually divided into two parts, a "general
part," which includes doctrines applying to all the specific crimes, e.g.,
those concerning insanity, mistake, coercion, and so on, and a "special
part," where the rules defining particular aspects of the offenses are
classified, usually in accordance with types of crime. By use of such
an orderly arrangement not only can the relevant laws be easily
located but, also, and much more important, the advantages of
organized knowledge, as opposed to the handicaps of a collection of
disparate data, are operative." The public is also interested in know
ing various phases of the law of crimes, and if lawyers experience
difficulty in working with that law, the complications must utterly
dismay laymen who are limited to thestatute book.'* In addition, many
offenders who should be subjected to treatment or punishment escape
because of the current confusion and complexities.

Especially unfortunate is the extreme disorganization of the treat
ment-punishment provisions attached to the commission of the various
crimes. There has hardly ever been a careful survey and analysis of
this aspect of the criminal law with a view to providing a sound,
consistent body of sanctions. The present provisions represent in
termittent responses to pressures on legislatures, reactions to public

•These problems are discussed in Hall, Scioncc and Roform in CriTninal
:i)f» U. of Pa. L. Rev. 787 (1952), reprinted in, Rcaditjjjs in Philosophy of

• 297 (Wiener ed. 1953).
...icient Greece every citizen was a lawyer, and tho United States, too,

ij.on called "a nation of lawyers." It does not seem far-fotched to sngRcst
lhat intelligent citizens should know at least the fundamentals of the criminal
law.
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I . opinion which somellmos borders on hysloria or, al best intelliwnt
.h 'f . ° sanctions deeply cm-

• Af '•?, statute book, the actual sentencing of oHenders showsindefensible variations and unfortunate effects not only on resentful
^nvicted persons but also on the community which maintains ex
pensive pcno-correctional institutions and bears the brunt of their

mral legislation and to appreciate the value of logic because sustained
afs «vnM "I®"""'® "'® practically compel inclusive analysis
Xs '' simil-iHies, difTercnecs. and iiiterrelation-

™P'"''ant than organization of the statutes is thearticula-
lion of the vnluos of modern Anglo-American criminal law in terms
of " sound policy which is applied throughout that Held of law.

The law of crimes, in the course of its development from the 13th
ran ury, has ronected various attitudes towards criminal conduct; and

"afi "ilontional harm-doing. and certain behaviorat peril becamo the rccngnized grounds of liability. Except in a few
segments, progress in moral attitudes has been reflected in the con-

ihus, at present, except in certain corners of the common law of

and"to shortly, mem tea is restricted there to intentional
haL "''soonduet." i.e.. to the voluntary commission of a
Iw' ^ oraorges as perhaps the most important challenge totase who engage mcriminal law revision is, therefore, this question-
does further improvement of the criminal law require the total
restriction ofcriminal liability tosuch conduct?

The principal areas of tlie criminal law which need to be explored
problem concern objective liability, negligence,

liabimv Whn f "''®^^;"®®no'̂ -'nanslaughter rules, and strict
I • ®careful study of these crucial areas leads to conclusions of the utmost importance for revision of the criminal law, it is

possible here only to comment briefly on salient features of the
neces.sary inquiries."

"reasonable man" standard, is appliedchiefly in the law of criminal homicide to limit "provocation" and "cool-
r!T mistakes of fact and the privilege of"^ost of the criminal law, the testIS the subjective one, and this is emphasized in such a sophisticated

crime as receiving stolen property, where the majority rule is that

Criminal Law 29-30 (Turner's ed in«52>•TOcse are discussed in detail in Hall. General Sin
Criminal Law(1947).

*An exceptional case is Stnto v. Cope, 78 Ohio 429 C7 NP2d 019 /lOiinv
quotmg from State v. Sheets, IIS Ohio St. 308, 152 N.E. 664 (1926).
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criniinnl liability is dfiterminod not by the belief of the "ronsonable
man" that the goods were stolen but, instead, by t}ie actual Ijchef of
the defendant on trial.® It is evident that there arc serious questions
raised in holding a person criminally liable not on tiio basis of the
actual condition of his mind and body at the time he committed a
legally forbidden harm, but on the basis of how an "average person"
would have behaved in those circumstances. If the defendant is, un
fortunately, one of those persons who are neither average nor psycho
tic® is it morally defensible to hold him to the objective standard when
the consequence is punishment?

Negligence, in the usual, the tort, sense of the term (behavior in
advertently below reasonable care) hasbeen continuously narrowed in
the criminal law. Perhaps the most frequent instance of this is found
in the law on homicide by use of an automobile, which, though desig
nated "negligent" homicide, is in almost all jurisdictions interpreted
to mean reckless homicide. But negligence persists in some corners
of the criminal law to obstruct the march of consistent policy. Ap
plying the objective test, courts transform avowed rockle.ssness into
negligence, e.g.. the Tort's Restatement defmition of rccklcssncss is
adopted. Statutory lesser degrees of manslaughter sometimes require
only negligence; and negligence is involved in the causal ramifications
of homicide. But, although the collateral innuenco of negligence is
consequently important and many ill-conceived statutes penalize
negligent behavior, the tendency has been definitely to exclude it
from criminal law when the courts have faced the issues directly.'"
Punishment of inadvertent adults is a sorry business; it has no proper
place in modem criminal liability. Social utility is, of course, im
portant; but that does not imply that we should reverse the trend
' -^>^1 aneously manifested in the case law, especially during the present
-...ury, on the supposition that negligent harmdoers can be deterred

.• the threat of punishment. In fact, available studies indicate that
is gained in learning habits or sensitivity by being punished

/or negligence.

'Commonwealth v. Boris, 317 Mass. 309, 58 N.E.2d 8 (1944).
• fishor V. United Slates. 328 U.S. 4C3 (1946). Bui cf.Wilson v. Inyang [15)511

. V yi 799

"See, e.g., Ropor v. Taylor's Central GnrnRP.'i Ltd. [lOnil 2 T.L.R. 2(14
in which Devlin, J. said: "There is a vast di-sliticlion b.^lwcoii a stnlis of n^ind
which consists of deliberately refraining from makinR i»tqiiUius, the result
of which the person docs not care to have, and a state of mind wl>ich is merey
ncglecting to make such inquiries as a reosonnhlc and prudent pcr.son wouUI
make The case of shutting the eyes Is actual Imnwlcdgi; m the cyrs of the
law the case of merely neglecting to make inquiries is not UnowlecU!" nt :iU
—it comes within the legal conception of constructive knowledge, a conception
which, generally speaking, has no place in the criminal
thoughtful opinion of Campbell, J. m State v. Pickus, 6.1 S.U. iOJi. 257 N.W.
284 (1934).

n.v,s,o. o. cnnu.A,.

c'ptia'lly wholr^hcy
mentalities or businesses arfectinu health t instru-administrative boards can t uL'd to Icate „e^ '1"
persons. Tlius, the exchision of negligent or awkward
not imply indilTerence to'.social neetl/The „ r '"•''''""y
th.s-should the criminal law be used in d, , 1"oslion is simply
doers? And in answering that question tit h"™-
tion is the moral significance of criminal 1 ™Portant considera-
made more effective. "lat can be

suggested atove '̂Thwe" co®ulTS ^ "-osolved in the way
persistence of that strange melange "strirt"liab,Tt ' the
mmmal law. For, whatever view one take,
everywhere recognized that the law of ^rlct
law. Thoughtful analyses of the subiecf^ ^ ^
but of "public torts," "civil offenses '̂
in any real sen.-iG,"" and (ho lilt,, w,',, ."not criminal
or verbal one. The inclusion ofstrict !'t ° merely academic
laws and the u.se of the language of criminalcriminal
to long terms of imprisonment ul 1 ^ confusion and
There is injustice e!en wTn the
businessmen wj.,) have on,ployed ^he be!t small, e.g.,
latest scientific apparatus in the operation o/thiTrhinto criminal courts, subjected to crimin«w !V hailed
meffectivpnoss of this sort of cniHn m and punished. Thehaps when it originated ahundred yeaL'rgT"onrbe/''''̂ ^r''''̂ '
madministration and administrative \ ®Progress
for exch.ding .strict liability from the'cLral ]aw
mu^ X^tlL'̂ ecount'oll'he d"' "
slaughter rules. While it is not easy ^
dealing with criminals, especially felons tS? refinements in
of the greatest part of our criminal law Thi<f feature
classification of criminal homicides where In acrmr '

^urder to that for

I '" Slicrras v. De Itutzon fl805i 1or oin
problem SrS:;;V'i;lnducr.:n^^^^ o' co;porations. The entire

"•-.na. n»bi,ity, ti.e ^v^ila^li!!^ of-rn^Siv
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in punishment correspond to significant differences in moral culpabili
ty represented in the offenders' states of mind at the limo the h«)micides
were committed. The further modernization of the criminal law here,
too would apply current progress to the existing law of felony-murder,
misdemeanor-manslaughter, especially to laws |)rc.scnbm« the se
verest sanctions, i.e., those imposed for first degree murder, where
there was no intention to commit any homicide or, m some states, even
any recklessness in causingdeath. , . ,

The thesis that criminal liability should be rested exclusively on
moral culpability does not represent an unwarranted inflexible atti
tude toward serious problems or a sentimental disinclination to use
sharp instrumentalities to meet social needs. On the contrary, since
the moral dimensions of human action are extremely wide, there is
ample range for penal law even ifit is rigorously roslriclcd to conduct
which is morally culpable. Nextly, the effectiveness of criminal law
is unavoidably bound up with the moral attitudes of the community.
Apprehension of offenders, initiation of prosecutions, what happens
thereafter, including verdicts, the crime rate, rehabilitation, etc., are
largely dependent upon pubUc attitudes appreciative of the distmctive
character of criminal law. Accordingly, even canons of sheer efficiency
require the exclusion of non-culpable conduct from the range of
punitive sanctions so that public confusion, unsound rationalization,
and the like may be avoided. Finally, the progress of legal institu
tions has been from uniform, crude controls to complex, nicely dif
ferentiated ones. Revision of the criminal law should take account of
the numerous instrumentalities now available in non-penal 1^, if
effective rational controls of criminal conduct are to be forged. There
are other parts of the criminal law besides the four noted above, which
would need to be studied with regard to the determination of a sound
coherent policy; some of the more urgent issues will be indicated

^^^T^ming now to adifferent kind of inquiry, it is evident that we
have not come to grips with many serious legal problems in the light
<.f recent advances in the sciences and social discipline.s. For ex-

there has been a considerable increase in psychiatric knowledge
\h\s century, raising difficult questions regarding certain rules of

nal law. Recent discoveries concerning alcoholic and narcotic
addiction indicate that revision of other rules is neces.sary. Much
knowledge of sexual deviation has been added; and, however one may
criticize particular theories in this Held, it is clear that the law on
sexual offenses has been neglected. Studies of juvenile delinquents
and youthful offenders indicate that here, too, a re-examination of
prevailing policies and laws is needed. Researches in the field of theft
are available to improve theexisting law in many important respects
These are only the more prominent areas of criminal law where sound

)
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revision requires athorough use of the empirical knowledge provided
by the sciences and social disciplines. proviaea

Certain hazards confront those who participate in such work whiol,

notion has

eierj Tiw anything andeverything alleged in an expert's book has as great validity as the
aws of physics. These hopeful souls are eager to abandon Ihe know

at h""? substitute the expert's opinionat the drop of a hat. On the other hand, .there are stubborn lecalists
who resent the possibility of any improvement in law, especially those
recommended by non-legal specialists. Unfortunately, there Is no easv

StenX to il "»ose who strive simply and per^
Fr^nn available knowIeSSFrequently the investigator finds inconsistencies and confiicts amonc
ions'" to discover the better solu-community depend for improvement of a legal
not! l'""? with legal controls pur

JMtlves. The lawyers requiietl to do Uils important work must have
open, mquinng minds, a zest for investigation, and a thoTu-h »!!
prreiation of legal values—qualities that are easily speeined b^t
which are actually rare in law, as elsewhere
senb'IhTL"' in its thousands of cases repre-
is ot centuries of thoughtful work
these fe iLuho ofif ^ legality, the "rule of law," may be weak
S, criminal law has long been jealous of therights of innocent persons and ithas achieved arelativelv hiirh den™!
of protection against governmental abuse througralerlS t^eWmles of law which dcllno criminal conduct prSerand It
Strict limits on the punishment of offenders Whatever niL' • *
mnyteconcerninpuch specificationUwill agreed that it is of the utmost importance to pre^rve the
thedig„i°ty^f peL"^;;Ud^op',y

v:"

li

r-'
fi

!i
P';



•i

Vi

ii
•• W

m

)

300

• nf tViP rules through use of doctrinos andthere is an organization consider that it is precisely in the
principles. BulUisalso es^ntm
effort to draft a is gvolst. Tl>e historic
statutes) that the dang iriaM and Carter are available to any
debates on this subjectbetween thosewho wish to ;;;t^es tuTd slem to bo weighted
of case law. Initially, at leas , Vio«^nti<!P our criminal law consists
definitely against penri codifica ion . , , juier.
„ot only of case law b-'donnitene,,s. The
preted in ^dvaM <>t codification be secured
^luLlTU'pai™" t of the "rule of law," which is presently assured
•'''rs'̂ Tsst/^^erelytop^^^^^^^
revision toward a model pena ( ™igntion of the presentactually adopted and ako w sure indicated above, the
safeguards if a code «^ P acode rather than

specifically changed by the code to prov.« p ,„hereprovisions of the code whwev „j„inal law. those provisions
the code departs dsts of ambiguity and vagueness,
should be subjected to the oftrteL of "due process."

°e^dmerS"t clear where he is restating existing law. whereret« It, and
The objectives of crimina madeof sound

measure, despite the writer's opinion, the time
methods of inquiry and rese . revision upon a much
has arrived when it « POSsMe Xo place past.
sounder foundation than any regarding a"science of

CTi. """"""

Slate V. Vollery, 212 lO^. 3_4 „ ,542 Louisiana Crimhol
£k. 89, 11 So.2d 404 Morrow^^ „„a

3l
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Methods

ITS ™-

souIS'c^StX'of »' ameasure by thorouah use of lh^Tr!^V substantial
criticism, ^he suc^ts^ ""O
skillful presentation of all imnnrtnnf depends largely on the
necessai^ steps rTst be «^<=°rdingly.
divergent viewpoints are well represented "^The di P"ncipal
lation of asound policy also dennnrie * discovery and articu-
standlng of the criminal law whieh • ®thorough under-
systemalization and upon the knowlSee" th'ar" k*"!! in»pirica. investigation': 00!^"^. tLrts" a^d T
wSXid'̂ ei'e": irtost'relent -etwraTnot weTkL^ " «-
in the way of using them on alarge scale

•w«to be learned from thJlS^l „v-
torevision." ThereTrfe ^ ,"•> ^ "sed in criminaleare, e.g., suggestive critiques of relevant theory

Imional
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and more immediately significant, there arc examples of the actual
tiqo'of various methods in successful researches, among winch ar::«™lrd™lc6?l Sudles. It is impossible to analyze these stud.es
here" but certain observations may be made to remove
from the realms of cant and mystery and to mdicate their utihty

make it ouite dear that the u» of

Sire??eXVtt"rhosSai^^^^^^^

Tto debTin the abstract one type of method as compared with an-
other Third, and most important, the final results of mquiry m g
measure depend upon the quality and extent of the cmpirical resMrch
that is carried on to acquire necessary information and knowledge,
and the success of that is determined by the methods used to carry

The'pesrtest bar to the use of methods needed JT
revUion is the lack of appreciation of factual research, th g
itis recognized that the criminal law deals with social problems. Wis
is an anomalous situation because social problems arc ™ ™
fested. in many facts, and these facts can be understood hy aid o
empirical and other knowledge. Rules of law, among other purposes,
serve as effective instruments if they are suited to the distmctive
characteristics of social problems. In sum, nVtTr'Ind
as methods of research, make sense in terms of subject matter andobj^tWes Some specif instances may clarify and lend persuasiveness

Even^tti?^e^t^^ lawyers, if they confmed their research
on receiving stolen property, including the statutes, cases and the pio-
fessional literature, would never come to close grips with the relevant
;ocial problems. But factual research quickly led to
the utmost importance for understanding the social problem and
tv.'.ncp, to appraisal of existing law and formulation of sound lines of
...al revision. It was discovered, e.g.. that there are ^^rge businesses
vh\ch deal in millions of dollars' worth of stolen commodities each

year that these businesses have interstate connections extending over
entire country, that the offenders are astute, experienced men
ftc. It was thus established, among other important conclusions,

Index.
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between thatkind of "receiving" stolen
UfSl h r by persons who. once or twice in alifetime, buy stolen property for their own consumption.
tnnYri ® incidence o£ intoxication and addiction

ti •TH""'' " inquiiy islimited to the statutes andcases, there will be little insisht into the personality of the offenders

invest1?,r """ <>' "lated facts. But oncemmtigation concentrates also upon the factual data and upon the
f r f"terature which makei it possible to interpret

anrthrL°H . h" P»"«y becomes informedand the road has been cleared for a sound revision of the law

omtZHfJ?" automobile theft, the statutes on larceny and thepropaganda of insurance companies do not begin to reveal the social
e, "" investigation of the facts, it"^

»e Z'n J*" ninety-nve per cent of the automobiles "stolen"
ride^LuAli^ K that they were taken for "joyrides, usually by youngsters under twenty years of age without nrlnr
crinUnal records, and so on. That phase of tte s-SafprSerdEsharply from the facts of larceny, and both differ from tJie depredations

1 utbrc^mirforganizations?incLfngXd f ? receiver, comprise distinctive configurations Oncehose facts are known and undrMstood, does it make sense to ritain a
single automobile larceny statute or agrand larceny statute or indeed
difTernnr^" r arevision which will register sensitivity to important

thafthe^fimL^l''̂ '̂ ^®^ obvious
n„,fo statutes is grossly inadequate. The impetuous reaction of legislators to a vicious crfme and

cm^anfvioh!r legislation which is verycruel and violative of elementary legal safecuards ^
fcnsible controls can be invented only if the relevant facts are know^
together with the available knowledge of the personalltv nf i'
Offenders, the etiology of their offenses, and so

Jfrilir°" psychology to satisfy every doubt, but beforeofficials are empowered to imprison human beings for manv vear.:

There are proven methods of exploring social problems and thr»rA

"Id. at 849-356.
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It isequally important toappreciate theneed for knowledge of the
administration of criminal law because that is probably the bestindex
of the soundness of the substantive law. For example, when Illinois
lacked a "joy ride" statute, the judges and prosecutors of that stale
agreed to wholesale waivers of the felony of automobile larceny (pun
ishable by one to twenty years' imprisonment) and accepted pleas of
guilty to petty larceny, e.g., to stealing a tire. A knowledge of those
fuels regarding the administration of the Illinois automobile larceny
law would certainly raise serious questions ofsubstantive reform. Tlie
facts ofother, equally signiHcant administrative practices are not well
known, nor have they been collected in careful detail, Basic criminal
law revision would include or presuppose factual studies of the ad
ministration of important substantive laws.

No belter instance of this need can be given than that concerning
embezzlement. Revision based on legal and factual research into the
social problems of embezzlement, though necessary, do not suffice.
Only when one probes into the administration of the laws on em
bezzlement does the substantive legal problem become illuminated by
the knowledge thus acquired. To some extent this kind ofknowledge
can begotten byconsulting prosecuting attorneys and judges who have
hadconsiderable experience withembezzlement cases. Butknowledge
thatis precise and systematic ismuch more meaningful, and it reveals
defmite possibilities for the invention of new controls. For example,
research in this area discloses that a very small percentage of known
embe:^lers are prosecuted despite the fact that embezzlement is one
of the most common and costliest of all crimes. It reveals that far
more frequently than with any other comparable oftense, prosecution
terminates in the grant of probation, and so on. Investigation of the
facts of the operation of the laws on embezzlement points to serious
shortcomings in the substantive laws. It indicates that, e.g., the pre
vailing assumption among criminal law specialists that there should
be an inclusive theft statute (as in California)in wliich embezzlement,
larceny, and fraud are subjected to thesame sanctions may need to be
re-examined. It suggests the neea for laws to cope with widespread
practices of businessmen and surety companies to enter into arrange
mentsto withhold prosecution. It will raise other importantquestions
in the minds of lawyers who become familiar with the actual em
bezzlement problem and the administration of the criminal law in
this area."

Thus, if the soundest possible revision is the objective, noacademic
theory orpredilection is involved in insistence on theneed for factual
information regarding certain social problems and the administration
of present laws, and for a thorough understanding of the relevant

" Id. at Chapter 7.

f
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empirical knowledge. With reference to many of the problems that
need to be faced in criminal law revision there are available published
studies, collections of data, statistical reports, expert opinions ' '
not least, the experience of judges and lawyers in specialized aruai.
All of this information and knowledge can be rendered useful if care
is taken to formulate pertinent legal questions directed toward the
objectives of criminal law revision. In otherareas, however, the facts
and the necessary knowledge are not readily at hand, waiting to h<^
tapped. Considerable research and many facilities are requiiuii
supply the infonnation and relevant knowledge. The facilities, in
cluding a properly equipped personnel, are not easily obtained in tho
field of law. Indeed, the history of law revision has been one of in
dividual, short-time inquiries conducted by traditional methods.

If eflforts to improve the law and keep it always, so far as possibi-.
abreast of established knowledge, were placed upon a permaiiuu.
basis, the limitations of separate short-term projects could be avoideci.
Freed of pressure to completea very difficulttask within a short period
of time, thinking would rise to the level needed to satisfy permanent
needs, and the best methods of research would be used. No large
commercial or industrial concern would modify its practices and adopt
major change in policy without the most careful investigation. The
good sense thus manifested and expected should be applied to law
revision.*®

In no field of law are the prospects of great achievement more
promising than in the criminal law. Here, if anywhere, it is possible
to exemplify the superiority of law revision based upon the thorough
use of sound methods of research and available empirical knowledge.
And if very important progress were clearly and definitely achieved
in criminal law revision, who would discount the effects upon other
fields of law, the enlarged functions of the legal profession, and the
added resources of a troubled world which needs to understand law
and legal ways of preserving the values of civilization?

"The existinji law revision commissions represent traditional perspectives.
For tlio reasons hidicated above, it is desirable to include factual research and
to piuvidc a pcrsiomiel equipped to carry on both the legal and Uie empirical
iiivestigatiuns.

•irf.


